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I am grateful to the Lord President for his reply to my submission. 

 

I understand that the Lord President has the powers to determine  that family cases be 

heard by Specialist Family Sheriffs- contained within the Courts Reform (Scotland) Act of 

2014(“the 2014 Act”) 

 

The Lord President stated that if he was to go down this road then it would be up to the 

Sheriff Principal to decide what arrangements, if any, should be put in place in the 

Sheriffdoms to give effect to this. 

 

It seems that family actions are not deemed in need of specialist family sheriffs- (Section 34 

of Act)  however later on in the Lord President’s explanation of specialism within the family 

court he suggests Section 35 is drafted in permissive terms. The Sheriff Principle may 

designate one or more sheriffs within the sheriffdom  to deal with a category of case. 

He also states that they do not have to specialise and that it is down to the individual Sheriff 

Principle to decide this and that the Lord President is reluctant to force them to do this 

against their will.  

 

Surely then the question is how important are our children who are inadvertently caught up 

in a family law system, which is trying very hard in the main to reach the best possible 

outcome for that child but is thwarted by the lack of expertise which a Specialist Family 

Sheriff would bring to the decision making process. 

 

Indecisions by some Sheriffs, Curators Ad Litem and Solicitors, can be brought about by the 

actions of one of the parties who tries to manipulate the system-which affects the child- on 

more than one occassion. The Sheriff has warned the party about it happening again and 

when it does, sadly at the following CWH, the Sheriff presiding is not the same one as at the 

previous CWH, so no action is taken. 

 

Cases can be protracted NJDB v JEG in 2012 (and there are others of which I am sure the 

Lord President is aware ) which can go off kilter/piste not only by the judicial system but also 

by the child’s parents . This is not in best interests of the child. Children deserve better. 

 

Case Management which has been proposed at the outset, prior to CWH’s being held, 

sounds a very positive step to streamlining CWH system. 

 

A “one size fits all system” is not always the best criteria for dealing with some family cases 

but it seems that children especially in protracted contact cases are being failed, unwittingly, 

by the present legal system involving family actions in that there is no continuity between 

CWH’s. 

 

As the Lord President states “........ the court interlocutor is a record of any decision made at 

the hearing. In situations where a party feels that additional detail must be brought to the 



attention of the presiding sheriff, the informal nature of child welfare hearings, coupled with 

the general requirement that parties attend personally, affords ample opportunity for this to 

be done. 

 

This seems the panacea for all CWH’s however in some cases this does not happen. Ample 

opportunity is not always given by a presiding Sheriff. 

 

Researchers at Newcastle University were commissioned by the Scottish Government to 

carry out research into, “Understanding child contact cases (Scotland).2010. In the research 

it was noted,  that there were various comments regarding Sheriff's within the Sheriff court.  

In some cases the authors were informed “that the parties should not contribute to the 

hearings, was often stated as common knowledge-” “You don’t get to speak” as one father 

put it however some parties had opposing comments to make regarding the Sheriff, one 

father stating”he dealt with everything rather than being arrogant and above himself, kind of 

thing......he didn’t go through my solicitor he dealt with me.” 

 

There seems to be no parity here. 

  

As the Lord President states, “It is already the case that there is a record of decisions taken 

at a child welfare hearing – namely, the interlocutor. If, in addition, a note were to be 

required detailing the discussions that led to the decision, this could bring about a 

fundamental change in the nature of child welfare hearings. At present, they are intended to 

be informal and fully focused on the welfare of the child. If notes were to be taken as a 

means of recording what unfolded at the hearing, there is a risk that this could be 

undermined-parties could become more entrenched and not want to be seen to concede 

ground and it would not be practical “one size fits all” solution. 

 

It has also been highlighted within Laing and Wilson 2010 research, that: 

 

Sheriffs and Sheriff Clerk's see the CWH as a positive thing 

● Providing an informal forum for resolving arguments and removing sticking points. 

● enabling sheriffs to address parties directly and ask for their proposed solutions 

● offering parents a chance to have their voices heard 

● allowing measures to be tried out and reviewed in a process of incremental change 

 

This is a very admirable account of what should occur and possibly does in some cases 

however unfortunately it is not achieved in them all. 

 

I am sure that the Sheriff Principal within the Sheriffdom tries to have the same Sheriff 

involved in a CWH (Child Welfare Hearings) however this does not always happen. This is  

especially so when a case is designated to another Sheriffdom at the request of a solicitor 

acting on behalf of one of the parties.  Information involving the case is not available to the 

presiding Sheriff,  apart from the interlocutor detailing contact arrangements. 

 

Yet again another rationale for having some background information on the previous CWH, 

and the exact reasons why the case has moved from one judiciary to another. 



It is not merely the process which should be the all encompassing matter up for discussion 

but it should be a child’s welfare that is paramount. 

 

As the Lord President explains in Annex 1 Section 34 and 35 there are reasons in which it 

is not appropriate to have Specialised Sheriffs in every court within Scotland. However some 

sort of continuity (achieved within Glasgow and Edinburgh family courts) should be afforded 

to our children who are innocent bystanders of a family law system which requires updating 

and is failing them. 

 

In Annex B, The Shrieval note which is again mentioned in the Lord President’s submission 

and which is included as an extract from the FLC sub committee on Case Management in 

Family Actions should be about what is best for the child and not merely about costs, 

process, resources, extra judicial and completion time. 

 

Surely then if costs etc.,  are the prohibitive factor, then as best practice, there should be a 

more detailed interlocutor which could afford some degree of continuity.  

 

The starting point for child contact cases should never have to be dealt with in court however 

sadly this is not always the case and in 3 percent of contact cases, (MRUK 2007) court 

remains the only option for some parents.  

 

It seems that training for example on child development, adult psychology, psychology of 

parenthood, both male and female, encompassing the  GIRFEC, (Getting it right for every 

child) principles  should be a prerequisite for those dealing with child contact cases.  

 

I am aware that Sheriff training remains within their faculty and I am not aware of what it 

entails however it is evident from the literature on child contact cases within Scotland that 

training within the judiciary, involving solicitors and curators ad litem is paramount to 

providing best practice in theses cases. Where is the duty of care for these children? 

 

It seems that the Sheriff President does not see a Shrieval note as being helpful in CWH, 

maybe then it seems commensurate, that a more detailed interlocutor be the best way 

forward. 

 

Best practice surely then would be in the best interests of the children involved.  

 

  



Response to the Scottish Governments submission of 31st July 2018 

 

I thank the Scottish Government for their reply to my petition. 

 

I have responded to both consultations namely The Review of the Children (Scotland Act 

and on a proposed Family Justice Modernisation Strategy as a committee member of 

Grandparents Apart UK and on the Scottish Civil Justice Council on the Case Management 

on family and civil  Partnership Actions in the Sheriff Court on a personal basis. 

 

The suggestion by the Scottish Child Law Centre and the point being made which supports 

children as being an integral part of the Child Welfare Hearing (CWH) system. It should 

deliver the best for them and to this end I support wholeheartedly the views of the Scottish 

Child Law Centre. 

 

I await your decision on the outcome of the consultation and your decision on policy 

thereafter. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


